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BEFORETHE ROCHELLECITY COUNCIL DEC 1 1 2003
OGLE COUNTY, ILLINOIS STATE OF ILLINOIS

IN RE: THE APPLICATION FOR ) Pollution Control Board
APPROVAL OF A POLLUTION ) No. PCB 03-218
CONTROLFACILITY OF ROCHELLE ) (Pollution Control Facility
WASTE DISPOSAL, L.L.C. ) Siting Appeal)

HEARING BRIEF

Council membersmaynot testify that they were not
influenced by expartecommunications or that they relied

exclusivelyupon the record in making their decision

It is anticipatedthat theRochelleCity Council will attemptto elicit testimony

from councilmembersto theeffectthat althoughtheyengagedin prohibitedexpczrle

communications,theywerenot influencedby thosecommunications,theydid not

considerthosecommunicationsin renderingtheir local siting decisionandtheyrelied

exclusivelyupontherecordmadeduring the siting hearing. Such testimonyis clearly

inadmissibledespitethefact that thePollution ControlBoard (“PCB”) hasoccasionally

admittedsuchtestimonyin the absenceofan objection. See,e.g.,Landand LakesCo.

v. RandolphCountyBoardof Commissioners,PCB99-69*18 (2000)(“All four

membersof thePlanningCommissiontestifiedthat the limited contactsdid not affect

theirdecisionandtherecommendationtheymadeto theRandolphCountyBoard”), Such

self-servingtestimonyis inadmissibleand alsocreatesanuntenableCatch-22. Thatis

becausealthoughaviolation offundamentalfairnesscannotbe basedon an exparte

communicationwithout a“showingofprejudice”(E&E Hauling, Inc. v. PCB, 11 6

fll.App.3d 586, 607, 451 N.E.2d555, 571,71 I1l.Dec. 587, 603 (2d Dist. 1983), ~d, 107

Ill.2d 33, 41 N.E.2d664, 89 Ill.Dec. 821 (1985)),victims of theexpartecommunication

havebeenprecludedfrom probingthedecisionmakers’“internal thoughtprocesses”

THIS DOCUMENT IS PRINTEDON RECYCLEDPAPER

iM ~i



(DiMaggio v. SolidWasteAgencyofNorthernCook Co~inty,PCB89-138, *3(1989)),

but decisionmakersthemselveshavesometimesbeenimproperlypermittedto testify that

theexpartecommunicationsupposedlydid not affect their decisionor that they relied

exclusivelyon therecord.

Thus, in E&E Haulingpartof thecourt’s rationalefor finding no prejudicewas

theratherremarkableconclusionthat:

By thetime thesemeetingstookplace,theBoard,thoughit hadnot yet
formally approvedtheapplication,hadessentiallymadeup its collective
mind to approvetheproposedexpansionandhadmovedto consideration
of theconditions. 116 Ill.App.3d at607, 451 N.E.2dat572,71 Ill.Dec. at
604 (emphasisadded).

How thecourtcouldknow that without consideringthedecisionmakers’“internal thought

processes”is inexplicable.

It is truethatthementalprocessesofjudicial oradministrativedecisionmakersare

notapropersubjectofjudicial inquiry, but thenotion thatthedecisionmakersthemselves

shouldbeableto testify that theyonly relied upontherecordorthat they were

uninfluencedby theexpartecommunicationstheyengagedin is completelywrong.

Indeed,the line of authorityrelied uponby thePCB in DiMaggio makesclearthat the

decisionmakersthemselvesmaynot testify on that subject. DiMaggio relieduponU.S. v.

Morgan,313 U.S. 409 (1941),whichheld,accordingto thePCB, “that themind ofthe

decisionmakershouldnot be invaded.” DiMaggio, PCB 89-138,*5 (1989). In Morgan,

the Secretaryof Agriculturehadbeenextensivelyexaminedattrial “regardingthe

processby whichhe reachedtheconclusionsof his order, includingthemannerand

extentofhis studyoftherecordandhis consultationwith subordinates.”U.S. v. Morgan,

313 U.S. 409,422(1941). TheCourt, throughJusticeFrankfurter,held this was

inappropriate:
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But theshortofthebusinessis thattheSecretaryshouldneverhavebeen
subjectedto this examination.TheproceedingbeforetheSecretary‘hasa
quality resemblingthatof ajudicial proceeding’.. . . Suchan examination
ofajudgewouldbedestructiveofjudicial responsibility. We have
explicitly held in this very litigation that ‘it wasriot thefunctionof the
court to probethementalprocessesoftheSecretary’.. . . Justasajudge
cannotbesubjectedto sucha scrutiny, . . . so theintegrityof the
administrativeprocessmustbe equallyrespected.U.S. v. Morgan,313
U.S. 409, 422(1941)(citationsomitted).

AlthoughMorganhassometimesbeenreferredto as havingestablishedthe

“mentalprocessesprivilege,”that is not really correctbecauseit is

in its pureform is not so muchan evidentiaryprivilegeasa doctrine
definingtheproperscopeofjudicial review. U.S. v. HookerChemicals&
PlasticsCorp., 123F.R.D. 3, 23 (Appendix)(W.D.N.Y. 198S).

Thus,the inadmissibilityofjudicial oradministrativedecisionniakers’ iii ental processes

is not a“privilege” ofthedecisionmakerto be waived. On thecontrary,a trial judgeor

administrativedecisionmakeris (just like ajuror) incompetentto testify to what theydid

ordid nOt considerin reachingtheirdecision. See,e.g.,Fayenveatherv. Ritch, 195 U.S.

276, 306-07(1904). In FayerweathertheSupremeCourt explainedwhy suchtestimony

“wasobviouslyincompetent.” 195 U.S. at 307. TheCourtheld that it would be unfair to

permit suchtestimonyby a decisionmakerbecause

no testimonyshouldbe receivedexceptof openandtangiblefacts, --

matterswhich aresusceptibleof evidenceon both sides. 195 U.S. at 307.

This rule appliesin administrativeproceedingsaswell asjudicial proceedings.See,e.g.,

Chicago,Burlington& QuincyRy.Co. v. Babock,204 U.S. 585, 593 (l907)~Jackson

DailyNewsv. Local No. 215, InternationalPrintingPressmanand Assistants’Union ol

NorthAmerica,AFL, 103 NRLB 207, 1953 WL 10901 (1953). This rule applies

regardlessofwhetherthejudgeor administrativedecisionmakeris willing to testify
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because“such testimonyposesspecialrisksofinaccuracy.” Washingtonv. Strickland,

693 F.2d1243, 1263 (5th Cir. 1982). As thecourtheld in HookerChemicals:

Moreover,the factthat thestatetrial judgemightbewilling to testify is
irrelevantto this consideration.Our concernwith theaccuracyand
probativevalueofthetestimonyremainsthesame. 123 F.R.D. 3 at 21
(Appendix)(emphasisoriginal).

Similarly, in U.S. v. Crouch,566 F.2d 1311 (5th Cir. 1978), ii was held that a reviewing

courtwasbarredfrom examiningthementalprocessesofajudgenot becauseof a

privilegewaiveableby thejudgebutbecause“[t]his courthasnomeansof observing

mentalprocess.” 566 F.2dat 1316. Evenif thejudgewereto comeforward with an

explanationofhis mentalprocess,“we couldnot considerhis explanation.” 5.66 F.2dat

1316.

Thereareanumberofreasonsthecourtshaverefusedto allow judgesor

administrativedecisiorunakersto testify regardingtheirmentalprocessesincluding “the

difficulty inherentin accuratelyre-creatingamentalprocess”and thefact that “it is

practicallyimpossiblefor aparty to challengethe mental impressionsofajudge,ashis

thoughtprocessis knownto him alone.” Georgouv. Fritzshall, 1995 WL 248002(ND.

Ill. 1995).

For essentiallythesamereason,wherea juror hasbeensubjectedto an improper

expartecommunication,thejuror maytestify to thefactofthecommunication,but not

theeffectit hadon him. Rule606(b)oftheFederalRulesofEvidenceprovides:

(b) Inquiry into validity ofverdict or indictment. Upon an
inquiry into thevalidity of a verdict or indictment,a juror maynot testify
asto anymatterorstatementoccurringduring thecourseof thejury’s
deliberationsor to the effectofanything upon that or any otherjuror’s
mind or emotionsas influencing thejuror to assentto ordissentfrom the
verdict or indictmentor concerningthejuror’s mentalprocessesin
connectiontherewith,exceptthat ajuror maytestify on thequestion
whetherextraneousprejudicialinformationwasimproperlybroughtto the
jury’s attentionor whetherany outsideinfluencewas improperlybrought
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to bearuponanyjuror. Nor mayajuror’saffidavit or evidenceof any
statementby thejuror concerningamatteraboutwhich thejuror would be
precludedfrom testifyingbe receivedfor thesepurposes(emphasis
added).

As thecommentsto thatrule suggest,thejurorsmay“testify asto mattersother

thantheirown interactions.”

Thus,what thePCBshould consideron the issueofprejudiceis whetherthe cx

parte “contactsmayhaveinfluencedtheagency’sultimatedecision”(E & E Hauling,

107Ill.App.3d at 607,451 N.E.2dat 571,71 Ill.Dec. at603),not whetherthe

decisionmakerclaimsit did not. ThosePCBdecisionswhichhavepermittedsuchself-

servingtestimonywithout any objection arenot a basisfor admittingsuchtestimony

over thePetitioner’sstrenuousobjectionin this proceeding.Thai typeoftestimony is

simplyincompetentandinadmissible.

It shouldalsobenotedthatthecouncil members’commentsto the newspaper

immediatelyfoiowingtheirdecisionto theeffect thattheyvotedin accordancewith

popularopinionandlorbelievedthattheyhadbeenelectedto do that areadmissible

becausethe exclusionof evidenceasto decisionmakers’mentalprocessesonly appliesup

to thetime thedecisionis madeand“doesnot extendto ‘post-decisional.. . explanations

or interpretationsof’ suchdecisions.”HookerChemicals,123 F.R.D. 3 at 12

(Appendix). SeealsoWilkinson v. Chao,2003 WL 22767814at *7 (D.N.H. November

24, 2003)(deliberativeprocessprivilegeinapplicableoncetheprocessis over and posi-

decisionalviewsadmissible);RU InsuranceCompanyGroup v. SuperiorCourt, SI

Cal.App.4th415,437-38,59 Cal.Rptr.2d111, 124-25(Ct.App. 1997) (same).~

generally26A, Wright & Miller, FederalPracticeandProcedure,§ 5680nn. 203-217

(“postdecisional”statementsadmissible).
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If ajudgeengagesin inappropriateexpartecommunications,the issueof

disqualificationis basedonnot thejudge’ssubjectivebeliefasto whetherhis impartiality

hadbeencompromised,but on theobjectivestandardof Canon3 of theCodeof Judicial

Conduct:

A. Judgeshalldisqualify himselforherselfin a proceedingin
which thejudge’s impartiality might reasonablybe questioned.
Illinois SupremeCourt Rule63C(1).

This objectivestandardis alsotherule pertainingto federaljudgesunder28 U.S.C.

455(a),whichprovides:

Anyjustice,judgeormagistratejudgeof theUnitedStatesshall
disqualifyhimselfin anyproceedingin whichhis impartiality might
reasonablybequestioned(emphasisadded).

Thequestionis whether“[a] thoughtfulobserverawareof all the facts ... would

concludethat [the expartecommunication]. . . carriesan unacceptablepotential for

compromisingimpartiality.” Edgarv. K.L., 93 F.3d256, 259-60(7th Cir. 1996).

In Edgarthe SeventhCircuit discountedthejudge’sassurances“that he would havean

openmind,” relying insteadon whether“an objectiveobserverwould doubt that this

opportunitywasadequate.. . . 92 F.3d at 260 (emphasisadded).

Theissuethenis not the Court’s own introspectivecapacityto sit
in fair andhonestjudgmentwith respectto thecontrovertedissues,but
whethera reasonablememberof thepublic at large,awareof all thefacts,
might fairly questiontheCourt’s impartiality. This is anobjective
standard....U.S. v. Ferguson,550 F.Supp.1256, 1259-60(S.D.N.Y.
1982) (emphasisadded).

Seealso,Statev. Mann,N.W.2d 528,532 (Ia. S.Ct. 1994)(“the testis not whetherthe

judgeself-questionshis own impartiality, butwhetherareasonablepersonwould

questionit. Thus,anobjectivetestis substitutedfor apurelysubjectiveone”).
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Therefore,whethertheexpartecontactsresultedin suchprejudiceas to justify

reversalfor lackof fundamentalfairnessshouldbe basedon the objectivefacts,not on

thedecisionmakers’self-servingclaimsthat theybasedtheir decisionon therecord.’

ROCHELLEWASTE DISPOSAL, L.L.C.

McGREEVY,JOHNSON& WILLIAMS, P.C.

Its Attorneys

By:_________
Michael F. O’Brien
Oneofits attorneys

In a separateHearingBrief thePetitionerhasaddressedwhythe inappropriateexpartecommunications

of the decisionmakersin theseproceedingsjustify a finding that fundamentalfairnesshasbeenviolated.
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ATTORNEY’S CERTIFICATE OF SERVICE BY PERSONAL SERVICE

Theundersigned,beingfirst duly sv~iornon oath,deposeandsaythat I am an
attorneyandpersonallyservedtheforegoinginstrumentupon thewithin named:

Mr. BradHalloran
HearingOfficer
Illinois Pollution ControlBoard
100 WestRandolph,~ th Floor
Chicago,IL 60601

RochelleCity Clerk
% BruceMcKinney, RochelleCity Clerk

6
th Street&

5
tli Avenue

Rochelle,IL 61068

CharlesHeisten,Esq.
RichardS. Porter,Esq.
Hinshaw& Culbertson
100ParkAvenue
Rockford, IL 61101

Alan Cooper,Esq.
RochelleCity Attorney
400 MayMart Drive
P.O.Box 194
Rochelle,IL 61068

by handdeliveringatrue andcorrectcopyofthesameat Rochelle,Illinois, at or about
thehourof o’clock a.m./p.m.,on thelOthday of December,2003.

MichaelF. O’Brien
McGreevy,Johnson& Williams, P.C.
6735 VistagreenWay
P.O. Box 2903
Rockford,IL 61132
815/639-3700
815/639-9400(Fax)
00342739.Doc

Michael F. O’Brien
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